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PETITION FOR PARTIAL RECONSIDERATION

The law firm of Blooston, Mordkofsky, Jackson & Dickens, on behalf of
its paging clients' and pursuant to Section 1.429 of the Commission’s Rules,
hereby requests partial reconsideration of the interim licensing rules adopted

in the Commission’s First Report and Order ("the Order") in the above-

captioned proceeding.? The Commission should be applauded for establishing
interim licensing rules which permit incumbent carriers to file expansion
applications. However, the interim filing rights should be modified in order to
(1) allow expansion from recently granted sites, (2) allow 75-mile expansions

in sparsely populated areas, and (3) prevent unwarranted competing applica-

' The paging clients of Blooston, Mordkofsky, Jackson & Dickens have

participated in earlier phases of this proceeding, under the names "the Paging
Coalition" (for common carrier and exclusive private carrier paging licensees)
and "the Paging Licensees" (for shared frequency paging carriers). However,
the issues raised herein are for the most part common to all of the paging
carriers represented by the firm.

2 WT Docket No. 96-18 and PP Docket No. 93-253, 61 Fed. Reg. 21380
(May 10, 1996).
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2
tions. Otherwise, the purpose of the rule changes will be seriously
undermined.
l. Expansion Rights Should Be Extended To All

Granted Pre-Freeze Applications.

The Commission’s Order, which permits incumbent licensees to file
expansion applications, is a step in the right direction. However, the
Commission has limited the right of incumbent licensees to file such expansion
applications to those sites within a 40-mile radius of co-channel stations which
were licensed to the applicant as of February 8, 1996. This limitation unduly
discriminates against incumbent licensees whose applications were pending as
of February 8, 1996 (many for over a year) but have since been granted. It
is respectfully submitted that incumbent licensees should be permitted to file
expansion applications within 40 miles of any site which is ultimately
authorized in response to an application filed prior to the effective date of the
paging freeze (February 8, 1996). This should be the case even if the pending
application is granted after market area licensing rules are adopted.

Applications filed by incumbent licensees prior to the freeze were bona
fide facility proposals and were obviously not submitted to "game" the
system. It is therefore illogical to limit expansion rights to applications granted
before the freeze. The harmful impact of the Commission’s approach is best
demonstrated in the 937 MHz band. Scores of 931 MHz paging applications
have been pending for well over a year. It has only been since the
Commission’s May 15, 1996 Public Notice (Report No. NCS-96-28-A), well

after the freeze was imposed, that any appreciable number of 931 MHz
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applications have been processed to grant. The processing delays associated
with the 931 MHz paging applications have been beyond the control of the
individual applicants, and have been exacerbated by the Commission’s recent
conversion to a new computer license database, and implementation of new
application processing software for 931 MHz filings.

Thus, if two paging competitors (one operating in the VHF band, the
other operating in the 931 MHz band) both submitted applications on May 1,
1995, it is likely that the VHF application would have been granted well ahead
of February 8, 1996, while the 931 MHz application would still be pending.
By mere happenstance of processing delays, two competitors who were
equally diligent would suffer drastically different fates: The VHF licensee
would be restricted by the freeze from filing applications for entirely new
areas, but would at least be able to expand 40 miles in every direction from
its existing sites, thereby substantially improving its coverage. The 931 MHz
competitor, unable to expand at all, would thereby find that it is unable to
effectively compete in the marketplace despite its diligence and investment in
the paging system.

Incumbent paging licensees should not be penalized for Commission
delays in the processing of their applications that resulted through no fault of
their own. To do so deprives their public subscribers of urgently needed
service improvements and unfairly discriminates among competing carriers.
The expansions and modifications proposed in those applications which were
still pending as of February 8, 1996, reflect 1995 (and before} demands for

expanded service. Paging carriers must now be able to meet current and



4

future customer demands by filing for sites which are within 40 miles of pre-
freeze applications. Therefore, it is urgent that the Commission allow
incumbent licensees to file expansion applications for new sites that are within
a 40-mile radius of any site which was granted pursuant to an application filed
prior to February 8, 1996. This would not frustrate or be otherwise
inconsistent with the Commission’s rationale in partially lifting the freeze.

i The Permitted Expansion Area Should Be Increased

To 75 Miles In Sparsely Populated Areas.

In urban and suburban situations, the 40-mile expansion distance chosen
by the Commission may serve as a reasonable accommodation to incumbent
licensees. However, in less populated areas of the country, such as the Plains
States, the Rocky Mountain region, and the Southwest {(and especially in rural
areas), this 40-mile limitation is far too restrictive. Often, the next town of
any appreciable size (and therefore the natural area of service expansion) is
more than 40 miles away.

Senator Larry Pressler, Chairman of the Senate Committee on Com-
merce, Science and Transportation, recognized this dilemma in his May 1,
1996 statement on the floor of the Senate (142 Cong. Rec. S4514, copy
attached). In that statement, Senator Pressler urged the Commission to adopt
a 75-mile expansion zone. Seventy-five miles would be a far more appropriate
measure for expansion rights, in sparsely populated areas -- a good example
of which is Senator Pressler's home state of South Dakota. The Commission

should therefore adopt Senator Pressler’s suggestion.
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ll. Competing Applications Should Be Restricted To
Incumbent Co-channel Licensees.

In light of the Commission’s recent concerns about consumer fraud and
paging application speculation, it is disturbing that the Commission has
decided to allow any person or entity to file a competing application against
incumbent expansion proposals, even if the competing applicant has no current
claim to the frequency. See Order, at para. 26. Unfortunately, this procedure
only invites speculators and competitors to file on top of bona fide expansion
applications, and creates new opportunities for consumer fraud.

The Commission should allow competing applications to be filed only by
other incumbent licensees that have co-channel facilities within 75 miles or
less of the proposed expansion site triggering the filing window. This eligibility
restriction would help to ensure that only legitimate proposals are submitted
during the expansion process. Indeed, the purpose of the filing rights created
by the Order is to allow existing licensees to extend their coverage in response
to customer needs. There is no justification for giving third parties free reign
to file on top of these expansion proposals. On the other hand, co-channel
licensees with contiguous service areas should be allowed to vie for expansion
rights in those areas where their systems meet.

The same statutory authority which allowed the Commission to restrict
interim applications to incumbent expansion filings allows the Commission to
restrict the class of potential competing applicants. See Order, at para. 27;

U.S. v. Storer Broadcasting, 351 U.S. 192 (1956) (Commission can establish

eligibility standards if supported by the record). The record in this proceeding
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clearly demonstrates that incumbent licensees should be given a reasonable
opportunity to respond to marketplace demands for expanded coverage. Order
at para. 9. Non-incumbents will have an opportunity to compete for paging
spectrum by participating in the auctions (if market area licensing is adopted).
As Senator Pressler stated:

Another problem is created by the FCC’s proposal to allow
anyone to file a competing application against the expansion
proposals of existing carriers. The FCC has defended the freeze
as a mechanism to prevent filing by speculators and application
mills, many of which use the application process to defraud con-
sumers out of their life savings. This is a worthy goal. However,
the new rule contains an ironic twist. If anyone can file a
competing application against an existing paging carrier’'s expan-
sion, speculation and fraudulent filings will be encouraged. The
application mills that currently are not able to file applications wiill
now target each and every expansion proposal, because it will be
their only opportunity to practice their unholy trade. This wiill
allow continued consumer fraud. It also will prevent bona fide
paging companies from expanding their coverage, since any expan-
sion proposal which is filed against will be held in abeyance and
probably dismissed. This resuit would nullify the good work of the
FCC in modifying the freeze. | strongly suspect it is an unintended
result.

142 Cong. Rec. S4514, May 1, 1996.
Accordingly, the Commission should prevent this unintended result, by
basing expansion rights on when a site was proposed, not when it was autho-

rized.



7
CONCLUSION

in light of the foregoing, it is respectfully requested that the Commission

modify its interim paging licensing rules in the manner described above.

Respectfully submitted,

/Ziarold Mordkofsky (/}
ohn A. Prendergagt
Richard D. Rubino
BLOOSTON, MORDKOFSKY, JACKSON

& DICKENS
2120 L Street, N.W., Suite 300
Washington, D.C. 20037
(202) 659-0830

Filed: June 6, 1996
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